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US WEST Communications, Inc. ("U S WEST") submits its Reply Comments

in opposition to the Petition in this docket for declaratory ruling or rulemaking

regarding the regulatory treatment of Bell Operating Company ("BOC") affiliates

who provide wireline local exchange services. l

I. THE COMMISSION HAS ALREADY DECIDED THE ISSUE
RAISED BY COMPTEL'S PETITION

The Federal Communications Commission ("Commission") concluded in the

Non-Accounting Safeguards Order that a BOC affiliate who provides local exchange

service will not be regarded as an incumbent local exchange carrier ("ILEC") merely

1 Competitive Telecommunications Association, Florida Competitive Carriers
Association, and Southeastern Competitive Carriers Association (collectively
"CompTel") Petition for Declaratory Ruling or, in the Alternative, for Rulemaking,
filed Mar. 23, 1998 ("Petition"). Public Notice, Commission Seeks Comment on
Petition Regarding Regulatory Treatment of Affiliates of ILECs, DA 98-627, rei.
Apr. 1, 1998. Order Extending Time To File Reply Comments, CC Docket No. 98
39, DA 98-867, rei. May 8, 1998. Comments were filed May 1, 1998.
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because it provides local exchange service within the BOC's in-region states.2 Only

where a BOC "transfers to an affiliated entity ownership of any network elements

that must be provided on an unbundled basis pursuant to section 251(c)(3)" will

such an entity be deemed to be a successor or assign of the BOC.3

The Commission has also recognized that a BOC affiliate may choose to

become a competitive local exchange carrier ("CLEC") in order to provide local

exchange service.4 In fact, the Commission said that regulations prohibiting BOC

affiliates "from offering local exchange service do not serve the public interest. The

goal of the 1996 Act is to encourage competition and innovation in the

telecommunications market."s The Commission also said that the ability of a

Section 272 affiliate to offer both interLATA and local services "serves the public

interest" because such flexibility will permit the affiliate "to provide innovative new

. ,,6servIces.

Those conclusions were reached after a thoughtful consideration of the issues.

CompTel has suggested no reason why those conclusions should be re-visited only a

2 In the Matter of Implementation of the Non-Accounting Safeguards of Sections 271
and 272 of the Communications Act of 1934, as amended, First Report and Order
and Further Notice of Proposed Rulemaking, 11 FCC Red. 21905 (1996) ("Non
Accounting Safeguards Order"), remanded Bell Atlantic Telephone Companies v.
FCC, No. 97-1067 (D.C. Cir. 1997), pet. for rev. in abeyance, SBC Communications
v. FCC, No. 97-1118 (D.C. Cir.); on recon. 12 FCC Rcd. 2297 (1997), on further
recon., 12 FCC Rcd. 8653 (1997).

3 Id. at 22054 ~ 309; 47 C.F.R. § 53.207.

4 BellSouth Corporation ("BellSouth") at 5; Bell Atlantic Telephone Companies at 3
4.

s Non-Accounting Safeguards Order at 22057-58 ~ 315.

6 Id.
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little more than one year after they were made by the Commission.

US WEST agrees with those commenters who recognize what the

Commission concluded earlier: Allowing a BOC affiliate to provide local exchange

service through resale or unbundled network elements will not disadvantage other

CLECs, "because other telecommunications carriers will be able to provide local

exchange service through unbundled elements [and resale] on the same terms and

conditions."?

In the Non-Accounting Safeguards Order, the Commission recognized that a

BOC is required by Section 251 to treat unaffiliated requesting carriers in the same

manner that it treats its affiliate who provides local service.8 For that reason

US WEST disagrees with those commenters who claim that ILECs intend to

"sabotage," "evade," "avoid," or "end run" their Section 251 obligations when they

create BOC affiliates to provide local exchange services.9 Rather, U S WEST agrees

with Frontier who recognizes the obvious: the BOC still exists as an ILEC, still

serves the vast majority of customers served by the BOC affiliate, still owns the

critical network infrastructure, and still owes the same Section 251 duties to other

providers of local service. 10

? Id. at 22056-57 ~ 314.

8 Id. at 22058 ~ 316.

9 Association for Local Telecommunications Services at 2; AT&T Corp. at 2-6; e.spire
Communications, Inc. at 3-6; NEXTLINK Communications, Inc. at 1-6.

iO Frontier Corporation at 6-7.
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II. CLAIMS THAT BOC AFFILIATES ARE ESTABLISHED TO ALLOW THE
BOC TO EVADE ITS SECTION 251 DUTIES ARE NOT CREDIBLE

Many of the commenters supporting CompTel's Petition attack the BOC and

BOC affiliate who both provide retail telecommunications services to end users,

contending that this is an obvious ploy by the BOC to evade the resale duty under

Section 251(c)(4).11

Curiously, however, only a little over one month ago many of these same

commenters were enthusiastically endorsing LCI's "Fast Track" proposaf2which

would have eliminated resale at wholesale rates altogether. 13 Under LCI's proposal,

after the BOC reorganized, neither NetCo (the wholesale carrier's carrier) nor

ServCo (the retail provider) would offer telecommunications services which are

subject to the resale duty in Section 251(c)(4).14 Even though this result would seem

to eliminate local resale as a practical alternative for local market entry, they did

II See, ~, ICG Telecom Group at 8-10; KMC Telecom Inc. at 1-5; MCI
Telecommunications Corporation at Section B.

12 Petition of LCI International Telecom Corp. for Expedited Declaratory Rulings,
CC Docket No. 98-5 ("LCI Petition"), filed Jan. 22, 1998.

13 US WEST Reply Comments to the LCI Petition, CC Docket No. 98-5, filed Apr.
22, 1998 at 6-9.

14 Under LCI's proposal, NetCo would be a carrier's carrier who would be regarded
as an ILEC and who would be subject to the resale duty in Section 251(c)(4);
however, it would offer no end-user customer retail services which are subject to the
resale duty. ServCo (the BOC affiliate providing local service) would offer end-user
customer retail services, but it would not be subject to the resale duty in Section
251(c)(4), because it would not be regarded as an ILEC. Accordingly, resellers who
were able to purchase local services at wholesale rates from the former integrated
BOC before implementing LCI's proposal would be unable to purchase services at
wholesale rates from either NetCo or ServCo, because NetCo would offer no services
at retail which would be subject to the resale duty and because ServCo would not be
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not object.

In the instant docket, even though the BOC is plainly obligated by Section

251(c)(4) to offer telecommunications services at wholesale rates to CLECs and to

its BOC affiliate who provides local service on the same terms and conditions, they

accuse the BOC of attempting to evade its Section 251(c)(4) resale duty. That is

nonsense. When Section 251(c)(4) resale at wholesale rates was effectively

eliminated if a BOC chose to implement LCI's "Fast Track" proposal, they

applauded. That also is nonsense. US WEST submits that they had it wrong in

the LCI docket and they have it wrong in this docket.

III. COMPTEL'S PETITION IS PROCEDURALLY IMPROPER

U S WEST agrees that CompTel's request for declaratory ruling is

procedurally defective. CompTel obviously disagrees with the Commission's

conclusions in the Non-Accounting Safeguards Order about BOC affiliates who

provide local exchange service. However, CompTel's Petition is nothing more than

an untimely petition for reconsideration filed more than 1-1/2 years after the

Commission released that Order. 15

subject to that resale duty at all. Resale at wholesale rates would be eliminated
under LCI's proposal.

15 BellSouth at 2-7; GTE at 10-12; Ameritech at 19-23.
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Petition.

IV. CONCLUSION

For all of the above reasons, the Commission should summarily dismiss the

US WEST COMMUNICATIONS, INC.

~ :10 !' J'_ ,~%L/
J !1CTraylor ( 7tlr-J)
SUIte 700 .
1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2798

Respectfully submitted,

Its Attorney
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